§531.60

amount paid to a tipped employee by
an employer is deemed to be increased
on account of tips by an amount which
cannot exceed 50 percent of the min-
imum wage applicable to such em-
ployee in the workweek for which the
wage payment is made. This credit is
in addition to any credit for board,
lodging, or other facilities which may
be allowable under section 3(m). The
credit allowed on account of tips may
be less than 50 percent of the applicable
minimum wage; it cannot be more. The
actual amount is left by the statute to
determination by the employer on the
basis of his information concerning the
tipping practices and receipts in his es-
tablishment. However, section 3(m)
provides that an employee who can
show to the satisfaction of the Sec-
retary of Labor that the actual amount
of tips received by him was less than
the amount determined by the em-
ployer as a tip credit shall receive an
appropriate wage adjustment. See
§531.50(a). As stated in Senate Report
No. 1487 (89th Cong. 2d sess.), it is pre-
sumed that in the application of this
special provision the employee will be
receiving at least the maximum tip
credit in actual tips: “If the employee
is receiving less than the amount cred-
ited, the employer is required to pay
the balance so that the employee re-
ceives at least the minimum wage with
the defined combination of wages and
tips.” Provision is made in §531.7 for
employee requests for review of tip
credit determinations made by employ-
ers, in the event that the employee
considers that the tip credit taken ex-
ceeds his actual tips. As indicated in
§531.51, the tip credit may be taken
only for hours worked by the employee
in an occupation in which he qualifies
as a ‘“‘tipped employee.”” Under employ-
ment agreements requiring tips to be
turned over or credited to the employer
to be treated by him as part of his
gross receipts, it is clear from the leg-
islative history that the employer
must pay the employee the full min-
imum hourly wage, since for all prac-
tical purposes the employee is not re-
ceiving tip income. See also §531.54.

§531.60 Overtime payments.

(@) When overtime is worked by a
tipped employee who is subject to the
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overtime pay provisions of the Act, his
regular rate of pay is determined by di-
viding hs total remuneration for em-
ployment (except statutory exclusions)
in any workweek by the total number
of hours actually worked by him in
that workweek for which such com-
pensation was paid. (See part 778 of
this chapter for a detailed discussion of
overtime compensation under the Act.)
In accordance with section 3(m), a
tipped employee’s regular rate of pay
includes the amount of tip credit taken
by the employer (not in excess of 50
percent of the applicable minimum
wage), the reasonable cost or fair value
of any facilities furnished him by the
employer, as authorized under section
3(m) and this part 531, and the cash
wages including commissions and cer-
tain bonuses paid by the employer. Any
tips received by the employee in excess
of the tip credit need not be included in
the regular rate. Such tips are not pay-
ments made by the employer to the
employee as remuneration for employ-
ment within the meaning of the Act.

PART 536—AREA OF PRODUCTION

Sec.

536.1-536.2 [Reserved]

536.3 ‘‘Area of production’ as used in sec-
tion 13(b)(14) of the Fair Labor Standards
Act.

AUTHORITY: Sec. 13(a)(17), 52 Stat. 1067, as
amended, sec. 9, 75 Stat. 71, as amended, sec.
204(b), 80 Stat. 835; 29 U.S.C. 213(b)(14).

SOURCE: 27 FR 400, Jan. 13, 1962, unless oth-
erwise noted.

§§536.1-536.2 [Reserved]

§536.3 “Area of production” as used in
section 13(b)(14) of the Fair Labor
Standards Act.

(a) An employee employed by an es-
tablishment commonly recognized as a
country elevator and having not more
than five employees (including such an
establishment which sells products and
services used in the operation of a
farm) shall be regarded as employed
within the ‘“‘area of production,” with-
in the meaning of section 13(b)(14) of
the Fair Labor Standards Act, if the
establishment by which he is employed
is located in the open country or in a
rural community and 95 percent of the
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